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CITY OF RHOME COUNCIL AND BOARD 
MEMBER TRAINING

February 13, 2020

By City Attorney
Carvan E. Adkins

 PERSONAL LIABILITY

 OPEN MEETINGS ACT

 CONFLICTS OF INTEREST

 PUBLIC INFORMATION ACT
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 No personal civil liability for actions taken within the scope of 
your duties

 If sued for damages for official actions, you will be defended by 
the City at no cost to you

 If a judgment is rendered against you, the City will pay the 
judgment

 Does not include criminal or intentional acts, payment of 
punitive damages or other specified situations 
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 When a quorum (simple majority 
unless a rule or statute indicates 
otherwise) of the governmental body 
discusses or exchanges information 
about public business.  

 Applies to meetings of City council, 
City boards and commissions.

 Does not apply to purely social 
gatherings, attendance by public 
officials at regional, state or national 
conventions or workshops, ceremonial 
events, or press conferences where 
formal action is not taken and any 
discussion of public business is 
incidental to such events.

“The notice of a meeting of a governmental body 
must be posted in a place readily accessible to the 
general public at all times for at least 72 hours 
before the scheduled time of the meeting. . . .” 

--Section 551.043 
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 You must give written 
notice of the date, 
hour, place, and the 
subjects of each 
meeting held by the 
governmental body.

 The courts have ruled 
that the more 
important a particular 
issue is to the 
community, the more 
specific the posted 
notice must be.

“old business”

“new business”

“personnel matters”

“litigation matters”

Section 551.0415—“A quorum of a governmental
body may receive from municipal staff and a
member of the governing body may make a
report about an “item of community interest”
without having given notice of the subject of the
report if: (1) no action is taken and (2) possible
action is not discussed regarding the information
provided in the report.”
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 Expressions of thanks, congratulations or condolence;

 Information regarding holiday schedules;

 An honorary or salutary recognition of a public official, public 
employee or other citizen which does not involve a change in the 
status of the person’s public office or public employment;

 A reminder about un upcoming event organized or sponsored by 
the governing body;

 Information regarding a social, ceremonial or community event 
organized or sponsored by an entity other than the governing 
body that was attended or is scheduled to be attended by a 
member of the governing body or an official or employee of the 
municipality; and

 Announcements involving an imminent threat to the public 
health and safety of people in the municipality that has arisen 
after the posting of the agenda. 

You may not deliberate or make any 
decision about an unposted issue at the 
meeting.  If an unposted item is raised, you 
have four options:

1) respond with a statement of specific 
factual information or recite the 
governmental body’s existing policy 
on the issue

2) direct the person making the inquiry 
to visit with staff

3) offer to place the item on the agenda 
at a future meeting

4) post the matter as an emergency 
item if it meets the criteria
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No.
The Texas Open Meetings Act 
requires literal compliance. A 
governmental body generally 
does not have authority to 
change the date/time of its 
meeting without posting the 
new date for at least 72 hours 
in advance of the meeting. 

No.
On the day of the 
meeting, you may be able 
to move to a bigger room 
within the same building 
to accommodate a large 
crowd.  However, it is not 
clear whether such a 
change would constitute 
literal compliance with 
the Act.
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 A governmental body can recess 
an open meeting to the 
following regular business day 
provided the action is taken in 
good faith and not to 
circumvent the Open Meetings 
Act. 

 § 551.0411—if a “catastrophe” 
(e.g., fire, riot, act of God, power 
failure) prevents a meeting from 
being convened, the meeting 
may be convened in a 
convenient location within 72 
hours provided the action is 
taken in good faith and not to 
circumvent the Act. 

 The mere fact that two (2) members of 
a governmental body visit over the 
phone or through e-mail does not in 
itself constitute a violation of state 
law.  

• However, if the members are using 
individual telephone conversations or 
e-mails to poll the members on an 
issue or are making such telephone 
calls or e-mails to conduct their 
deliberations about public business, 
there may be a potential criminal 
violation. 

• No walking quorums
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 S.B. 1640 attempts to address the walking 
quorum issue

 “Deliberation” now means a verbal or 
written exchange between a quorum of a 
governmental body, or between a 
quorum and another person, concerning 
an issue within the jurisdiction of the 
governmental body.

 now specifically includes written 
communications 

 removed qualifications that deliberations 
only occur during a meeting and regarding 
public business

 551.141 : Void any final action taken.
 551.142 : Mandamus or injunctive relief.
 *551.143 : Updated walking quorum violation - fine 

$100 to $500 and/or one to six months 
confinement in the county jail.

 551.144 : Unauthorized closed meeting - fine $100 to 
$500 and/or one to six months 
confinement in the county jail.

 551.145 : Fail to keep a certified agenda or tape 
recording of a closed meeting -class C 
misdemeanor.

 551.146 : Release of a certified agenda or tape of a 
closed meeting - class B misdemeanor.
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 A member has a conflict of interest, pursuant to 
Section 171.001 of the Texas Local Government Code, 
if:
 Business Entity:  the action will have a special economic 

effect on a business entity in which the member has a 
“substantial interest” that is distinguishable from the 
effect on the public . . .
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 A member is considered to have a “substantial 
interest” if any of the following persons have a 
substantial interest 
 father, mother, son or daughter
 spouse
 spouse’s father, mother, son or daughter
 includes ex-spouse if a child of the marriage is still living

 If a person has a conflict of interest, the person must:
 file, before a vote or decision on any matter involving the 

business entity or real property, an affidavit with the City 
Secretary stating the nature and extent of the interest

 abstain from further participation
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 A person who knowingly violates Chapter 171 commits 
a criminal offense
 class A misdemeanor
 maximum fine of $4,000 or up to one year in jail, or both

The City’s Code of Ethics is found in Section 1.07 of the Code of 
Ordinances.  The ordinance prohibits unethical behavior and 
prohibits an officer, official or employee from engaging in certain 
specific acts.  
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Three things must occur:

1) File an Affidavit 
2) Abstain from Discussion on the Item
3) Abstain from Voting on the Item

 Should not vote on matters regarding the subdivision 
where the City official resides

 We advise that, if you are within the 200 foot area that 
receives notice of a zoning issue, file the affidavit and do not 
vote on it!

 Should never abstain merely to avoid a controversial 
issue

23

24



13

Penal Code Sec. 36.08:
A public servant who exercises
discretion in connection with 
contracts, purchases, payments,
claims, or other pecuniary 
transactions of government 
commits an offense if he solicits,
accepts, or agrees to accept any 
benefit from a person the public
servant knows is interested in or likely to become 
interested in any contract, purchase, payment, claim, 
or transaction involving the exercise of his 
discretion.

Exceptions:
 Gifts less than $50.00 (City ord. $25.00) if not 

given in exchange for any exercise of official 
discretion

 Gifts from family or personal friends independent 
of status as a public official

 Gifts from individuals with whom you have an 
independent business relationship

 Campaign contributions
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 Makes every form of information that the City (or 
its officials or employees maintain) public records 
if the information concerns official City business.

 10 day deadline to seek a ruling from the Office of 
the Attorney General regarding whether the 
information must be withheld or released.

 Forward information responsive to a request to 
the City Secretary’s Office promptly. 

 Temporary custodian – past/present officer or employee 
who, while transacting official business, creates or 
receives public information that is not provided to the 
municipality’s public information officer.

 A temporary custodian who fails to provide the records is 
subject to disciplinary action by the municipality or any 
other applicable penalties provided by the Public 
Information Act or other law. 
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 Cities have the power to enact zoning ordinances for 
the purpose of promoting the public health, safety, 
morals, or general welfare and protecting and 
preserving places and areas of historical, cultural, or 
architectural importance and significance.  (§211.001, 
LGC)

 Zoning regulations must be adopted in accordance 
with a comprehensive plan (211.004, LGC)

 Actual plan not required in Texas
 Chapter 213, Local Government Code

 If adopted, zoning matters should comply with 
comprehensive plan
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 Long range plan intended to direct the growth and 
physical development of a community over time

 Comprehensive planning should be:
 Future oriented
 Continuous
 Based on present and projected conditions

 May be multiple documents

 Cities may regulate
 Height, number of stories, and size of buildings and 

other structures
 Percentage of a lot that may be occupied
 Size of yards, courts, and other open spaces
 Population density
 The location and use of buildings, other structures, and 

land
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 Platting v. planning
 Tools:  Zoning and Subdivision Ordinances, 

Comprehensive Master Plan
 Hear requests and make recommendations to council
 Final report required

 General Rule:  broad discretion is afforded to local 
governments in zoning matters

 Presumption of validity
 Unconstitutional only if shown to bear no relationship 

to securing public safety, health, morals or welfare and 
clearly arbitrary and unreasonable
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 Texas Supreme Court has identified four 
guidelines:
 Respect the Comprehensive Plan

 Do not re-determine the City’s policies and goals
 Do not cause substantial detriment to surrounding 

properties

 Consider impact on surrounding properties
 Consider suitability of land as presently zoned
 Consider relationship to public health, safety, morals 

or general welfare
 Protect or preserve historical, architectural, or cultural 

places
 Substantial change in conditions

 City or property owner may request zoning change
 Do not rezone property so that it cannot be 

economically developed
 No requirement that property be zoned for highest 

and best use
 No right of landowner to have property zoned for 

greatest profitability
 Underlying theory of zoning is compatibility
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 Platting is a geographical description that aids in 
recording and property description

 Zoning regulates how land is used
 Platting serves to divide land into marketable parcels
 Purpose is to “promote the health, safety, morals, or 

general welfare of the municipality and the safe, 
orderly, and healthful development of the 
municipality”. (§ 212.002, LGC)

 Dedication of streets and easements
 Donation of public facilities
 Parkland dedication
 Public street frontage for all lots
 Building setback lines
 Metes and bounds description of property
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 Plats must be acted on within 30 days after filing
 What is “filing”?
 If Commission does not act on plat within 30 days, it is 

deemed approved
 “Continuance” requires consent (on the record or 

in writing)
 Plats must be approved if all applicable standards 

are met – ministerial function

 General rule:  A plat is required when “An owner of a 
tract of land located within the limits or in the 
extraterritorial jurisdiction of a municipality . . . 
divides the tract in two or more parts:” 
 To lay out a subdivision
 To lay out suburban or building lots
 To lay out streets, parks, squares, etc. to be dedicated to 

the public
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 (a) The municipal authority responsible for approving 
plats shall approve, approve with conditions, or 
disapprove a plan or plat within 30 days after the date 
the plan or plat is filed. 

 the parties may extend the 30-day period for a period 
not to exceed 30 days if:

 (1) the applicant requests the extension in 
writing; and

 (2) the municipal authority or governing body, as 
applicable, approves the extension request.
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Questions?
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